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 Thank you for the opportunity to submit this testimony on behalf of Katz, Marshall & 
Banks, LLP, a law firm that specializes in the areas of sexual harassment law, whistleblower law, 
employment law, Title IX discrimination, and civil rights and civil liberties matters.  The 
attorneys at Katz, Marshall & Banks have represented thousands of clients who faced sexual 
violence and harassment, and as such we welcome the opportunity to discuss how to improve the 
law in order to create safer workplaces in the District of Columbia. 
 

The #MeToo era has shone a light on the devastation that sexual violence and harassment 
causes both to survivors and society as a whole.  It also has illuminated one of the mechanisms 
that for decades hid the breadth and seriousness of the problem—confidentiality agreements.  By 
creating limitations to confidentiality agreements, the Sexual Misconduct Sunshine Amendment 
Act of 2018 (“the Bill”) would take an important step towards ensuring that sexual violence and 
harassment, as well as other forms of illegal discrimination, are no longer improperly concealed.  
We suggest certain changes to the Bill, however, to maximize its effectiveness and clarify 
ambiguity. 

I. Types of Confidentiality Agreements 

In the employment context, confidentiality agreements most frequently arise in two 
distinct circumstances.  The first is an agreement entered into as a condition of employment prior 
to any allegations of misconduct (“pre-dispute confidentiality agreement”).  Such a provision can 
be in an employment agreement.  It can also be in a standalone confidentiality agreement—often 
referred to as a non-disclosure agreement (“NDA”)—that an employee is required to sign in 
order to begin or continue to perform work.  The language used in such confidentiality 
agreements varies widely with some drafted narrowly to protect trade secrets and confidential 
business information and with others drafted so broadly as to facially prohibit the employee from 
disclosing any information learned or even observed while performing work for the employer. 

 
The second type of confidentiality agreement is one that is part of a settlement or 

severance agreement, which comes at the end of employment or as part of a settlement of a legal 
dispute (“post-dispute confidentiality agreement”).  The language in these provisions also varies 
from narrow to broad, although almost all require the employee not to disclose the amount of any 
monies paid.  In agreements signed prior to the commencement of litigation, it is also typical for 
these provisions to prohibit the employee from disclosing the existence of the settlement 
agreement and the facts underlying any claims.  Almost always, these agreements also require 
the employee to agree not to disparage—i.e. speak  
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negatively about, even if true—the employer.  Such non-disparagement provisions prevent the 
employee from disclosing any negative facts about the employer independent of the 
confidentiality provision.  

 
Distinguishing between these two types of confidentiality agreements is important 

because the balance of the benefits between the two strongly differ.  There is little benefit to 
broad pre-dispute confidentiality agreements beyond limiting an employer’s legal and 
reputational exposure, whereas such agreements can lead to a chilling of employees’ disclosure 
of legal violations and the enforcement of their civil rights.  For post-dispute confidentiality 
agreements, however, there are benefits for both the employee and the employer, including 
limiting the exposure for both parties of sensitive information and increasing an employee’s 
ability to settle prior to litigation.   

II. Broad Limits On Pre-Dispute Confidentiality Agreements Are Necessary 

Pre-dispute confidentiality agreements can have a legitimate business purpose, such as 
protecting a company’s trade secrets or other intellectual property.  Ones that are so broad, 
however, that they facially limit an employee’s ability to disclose factual information related to 
misconduct need to be curbed because these chill the willingness of employees to disclose 
potential legal violations and pursue corrective action.  As the #MeToo era has revealed, if 
employees are fearful about disclosing misconduct, it results in the misconduct continuing, often 
resulting in additional employees being injured. 

 
As written, the Bill would take an important step in addressing the misuse of pre-dispute 

confidentiality agreements because it limits their scope.  With some minor amendments, 
however, the Bill could limit the improper use of these agreements even more effectively.   

A. Remove Separate Definition Of “Sexual Harassment” 

As currently drafted, Section 2 of the Bill defines the term “sexual harassment” by 
incorporating the definition from Mayor’s Order 2017-313, Sexual Harassment Policy, Guidance 
and Procedures (“Mayor’s Order”).  This separate definition is unnecessary because the Bill also 
includes language that covers sexual harassment.  Subsection 3(a)(3) of the Bill invalidates pre-
dispute confidentiality agreements that prevent the disclosure of factual information related to a 
claim alleging any type of misconduct that would be an act of discrimination in violation of the 
Human Rights act of 1977, D.C. Official Code §2-1401.01 et seq. (“DCHRA”).  Since sexual 
harassment is an act of discrimination that violates the DCHRA,1 the Bill’s separate definition is 
superfluous.  

 

                                                 
1 See Howard Univ. v. Best, 484 A.2d 958, 981 (D.C. 1984) (recognizing that the 

DCHRA prohibits sexual harassment); Lively v. Flexible Packaging Ass'n, 830 A.2d 874, 887 
(D.C. 2003) (same). 
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Having this separate definition for “sexual harassment” may also be harmful.  There is an 

extensive body of state and federal case law that defines what conduct constitutes actionable  
sexual harassment.  There is not similar authority for the definition of “sexual harassment” 
contained in the Mayor’s Order.  Codifying a separate and potentially incongruent definition of 
“sexual harassment” could cause confusion and difficulties in the future. 

 
In order to avoid such an outcome, we recommend that the Bill be amended to exclude 

the language currently contained in Subsection 2(3) and Subsection 3(a)(2). 

B. Cover All D.C. Labor Laws 

While the #MeToo era has shown the evils of pre-dispute confidentiality agreements in 
chilling disclosure of sexual violence and harassment, these confidentiality agreements have the 
same chilling effects on employees disclosing violations of other civil rights and employment 
laws.  As currently written, the Bill partially acknowledges this by limiting an employer’s ability 
to restrict disclosure regarding any violations of the DCHRA, not just sexual harassment.  

 
There are other important state labor laws, however, that should be included in this 

prohibition since they also ensure fair and safe workplaces.  We recommend also including 
language in Subsection 3(a) that protects disclosures of violations of any rights enumerated in 
Title 32 (Labor) of the District of Columbia Code, which include wage payment and collection, 
leave, and occupational safety and health protections.   

C. Require Employee Notice Provision In All Pre-Dispute Confidentiality 
Agreements 

To further avoid the chilling effect of pre-dispute confidentiality agreement, we 
recommend that the Bill include the requirement that an employer include in any pre-dispute 
confidentiality agreement a notice of the employee’s right to disclose factual information related 
to any claim alleging the misconduct listed in Subsection 3(a).  This approach would help ensure 
that employees are aware of the rights created by the Bill. 

Such employee notice has precedent.  In 2016, Congress passed the Defend Trade Secrets 
Act, 18 U.S.C. § 1833, that contained a similar employee notice provision that required 
employers to include notice in any confidentiality agreement of whistleblower immunity for 
disclosures of trade secrets in certain enumerated circumstances.  In our experience, employers 
quickly and easily adopted this employee notice provision. 

III. Limits On Post-Dispute Confidentiality Agreements Need To Be Victim-
Centered 

In contrast to pre-dispute confidentiality agreements, post-dispute confidentiality 
agreements can have enormous value to individuals who have suffered from sexual violence or 
harassment.  In our experience, many survivors seek confidentiality because it limits the 
information that can be revealed about an experience that was highly personal and traumatizing.  
The survivor’s interest in privacy should be respected, particularly since prohibiting post-dispute  
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confidentiality agreements could have the opposite effect of deterring some survivors from 
coming forward at all.  We need to make sure that in correcting one problem that perpetrates 
silence that we do not inadvertently create another.   

 
Prohibiting post-dispute confidentiality agreements also would have the paradoxical 

effect of reducing pre-litigation resolutions for those covered by the ban.  Nearly all settlements 
of civil claims include confidentiality agreements, and the term is often an essential condition for 
the parties’ agreement.  Without the leverage of confidentiality, those covered by such a ban are 
less likely to secure settlements and receive any compensation for their injuries without the long, 
expensive, and often traumatic process of public litigation.  Many survivors of sexual violence 
and harassment may choose not to pursue their rights if the only option is engaging in highly 
adversarial and public litigation.  Again, we need to tread carefully in creating limitations on 
post-dispute confidentiality agreements, so that we do not create more obstacles for survivors to 
disclose and enforce their rights. 

 
The Bill does not create a per se ban on post-dispute confidentiality agreements, and we 

support that feature.  Any legislation needs to be flexible and victim-centered, which requires 
that an employee who wishes confidentiality is able to negotiate for it.  That being said, we 
suggest a small modification to the language of the Bill to avoid confusion.  The Bill does not 
include a definition of “claimant,” which could create ambiguity regarding who is protected by 
the subsections containing that language.  Since the Bill includes a definition of “employee,” 
replacing the word “claimant” in Subsection 3(a) and Subsection 3(d)(2) with “employee” would 
avoid this ambiguity. 

IV. A Robust Enforcement Regime Is Necessary For Broad Compliance 

We strongly support the Bill’s creation of a private right of action to enforce the rights 
created in the Bill.  This ability to pursue violations directly in court is essential for keeping this 
enforcement power in the hands of survivors and employees.  That being said, we would suggest 
some additional remedies and enforcement mechanisms to help increase compliance with the 
new legislation. 

A. Civil Penalties 

Currently the Bill provides for compensatory damages (i.e. emotional distress), injunctive 
relief, and reasonable court costs and attorneys’ fees.  In addition to these remedies, we believe it 
would be prudent to include a defined civil penalty per violation that is also payable to the 
aggrieved person.  A defined civil penalty would provide a minimum amount for which 
employers would be liable and that an aggrieved person would recover.  Providing this floor 
would incentivize employees bringing such claims more effectively than only compensatory 
damages, because there is no way for a plaintiff to accurately estimate the amount of a 
compensatory damages award beforehand.  Furthermore, civil penalties are warranted for 
violations of the Bill’s restrictions on confidentiality agreements because of the social harm to  
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which such agreements contribute.  Such civil penalties are not unusual in the District’s civil 
rights and labor laws.2   

B. Mayor’s Enforcement Action 

While creating a private right of action is critical to the success of the Bill, having it as 
the exclusive enforcement mechanism is likely to be insufficient to create widespread 
compliance.  Unless pursuing other legal claims at the same time, many employees will not 
expend the money and time necessary to pursue such a claim.  Without fear of broad and 
consistent enforcement, unscrupulous employers will continue to use improper confidentiality 
agreements to suppress disclosure of their misconduct.   

To address this problem, the Bill should require the creation of an administrative 
reporting regime that is coupled with authorization for the Mayor to take appropriate 
enforcement action to secure compliance.  For the reporting regime, an employee could file a 
report with an agency, like the Department of Employment Services, that already handles 
employment-related claims.  Based on submitted reports, the Mayor would be authorized to take 
an enforcement action, seeking the civil penalty we recommend as well as injunctive and other 
relief. 

V. Conclusion 

The District of Columbia has robust civil rights and labor laws that protect employees in 
the District, but only if those employees feel able to disclose civil rights and labor violations and 
enforce their legal rights.  We urge the members of the Committee to support the Sexual 
Misconduct Sunshine Amendment Act of 2018, with the modifications suggested above, because 
it would limit the chilling effect of confidentiality agreements while balancing the needs of 
survivors of sexual violence and harassment.   
 

                                                 
2 See e.g., D.C. Code § 32-1331.13 (civil penalties for violations of payment and collection of 

wages statute); § 32-1120 (civil penalties for violations of the occupational safety and health statute); § 
32-511 (civil penalties for violation of the notice requirement for family and medical leave statute); § 32-
531.12 (civil penalties for violation of employee sick leave statute). 


