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One of the most powerful images of the #MeToo movement came late 
last month, when millions watched as Harvey Weinstein 
was arrested[1] in New York City and marched up the courtroom steps in 
handcuffs. Actress Rose McGowan, one of Weinstein’s first public 
accusers, responded to the arrest by tweeting[2], “We got you, Harvey 
Weinstein, we got you.” But the pursuit of justice for Weinstein’s 
accusers has only just begun. As the state of New York alleged in a 
February 2018 lawsuit[3], in addition to the actresses he harassed and 
assaulted, Weinstein also subjected numerous employees of The 
Weinstein Company, or TWC, to sexual harassment, intimidation and 
other misconduct. TWC subsequently filed for bankruptcy[4] protection in 
March 2018. Unfortunately, due to the idiosyncrasies of American 
bankruptcy law, TWC’s bankruptcy could cause many of Weinstein’s 
employee-accusers to receive pennies on the dollar relative to what they 
are owed under state and federal laws prohibiting workplace sexual 
harassment. 
 
The critical question for employees of TWC who allegedly experienced 
sexual harassment is where they fall in the line of prioritization of claims 
against the TWC bankruptcy estate. One extremely important factor in 
this determination is whether the claims “arose” before or after the 
company petitioned for bankruptcy. The difference is critical because 
claims that arise post-petition are generally considered “administrative 
expenses” and are among those entitled to the highest priority of 
payment by the bankruptcy estate. Sexual harassment claims that arose prepetition will be 
relegated to treatment as general unsecured claims.  
 
Unfortunately, it is likely that the Delaware court administering the TWC bankruptcy would 
hold that the employees’ claims arose before the company’s bankruptcy petition. The Third 
Circuit has held that a claim arises “when an individual is exposed prepetition to a product 
or other conduct giving rise to an injury, which underlies a ‘right to payment’ under the 
Bankruptcy Code.”[5] The sequence of events here — where TWC ousted Weinstein 
months before it filed for bankruptcy — makes it very likely that all of Weinstein’s accusers’ 
claims arose before filing.[6] This means that the damages sought by the employee-
accusers cannot be claimed as “administrative expenses” and will instead be treated as 
general unsecured claims. This is effectively the lowest priority claim against a bankruptcy 
estate. As a result, there is a strong chance that the accusers will only receive a pittance for 
their claims of sexual harassment against TWC.  
 
Of course, an employee-accuser’s ability to recover damages from the bankruptcy estate 
may also be limited by the statute of limitations on the claim itself. For example, even if an 
employee-accuser’s claim arose post-petition, if she waited too long to file an administrative 
charge or a complaint in court, her claim against the estate might be time-barred. The issue 
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of time-barred claims arises frequently in the analogous area of priest abuse cases, when 
archdioceses file for bankruptcy protection after decades of abuse by members of the 
clergy. J. Ford Elsaesser, managing partner at Elsaesser Anderson Chtd., in Idaho, has 
been involved in many such cases and regularly testifies as an expert witness in bankruptcy 
proceedings. Elsaesser noted a potential silver lining for accusers of Weinstein who find 
themselves in this position: There is a strong chance that TWC would not raise the statute 
of limitations as a bar to claims against the bankruptcy estate. According to Elsaesser, “In 
many of the Diocese and religious order cases, neither the debtor nor the other ‘timely’ 
creditors used the statute of limitations defense as a claims objection ‘sword.’” Thus, TWC 
employees whose claims might otherwise be time-barred may nevertheless have an 
opportunity to seek damages from the bankruptcy estate. 
 
In spite of these potential stumbling blocks, TWC’s bankruptcy has not prevented accusers 
from moving forward with their efforts to seek recompense from the company. In a major 
victory for some of those accusers, the judge overseeing TWC’s bankruptcy proceedings 
permitted a class action against the company to move forward in a ruling issued on June 
5, 2018. The class action suit, filed in December 2017 by six women accusing Weinstein of 
sexual assault and misconduct, was temporarily stayed when TWC filed for bankruptcy 
protection in March. Noting that the automatic stay in bankruptcy proceedings is generally 
used to block frivolous actions against a bankruptcy estate, Judge Mary F. Walrath found 
that the evidence supplied by the plaintiffs, combined with the fact of Weinstein’s arrest, 
provided sufficient grounds to lift the stay. Even if the plaintiffs prove successful, however, 
they may find themselves subject to the claim priority issues described above. 
 
The employee-accusers may also find relief by asserting claims against Weinstein himself. 
Several state and local statutes, including New York’s anti-discrimination law, provide for 
individual liability.[7] Even if Weinstein were himself to declare bankruptcy, the debts he 
accrues as a result of successful claims of sexual harassment and assault are unlikely to be 
dischargeable in bankruptcy proceedings under Chapter 7. Under 11 U.S.C. § 523(a)(6), 
debts “for willful and malicious injury by the debtor to another entity or to the property of 
another entity” are not dischargeable against individual debtors. The “malice” element 
should not prove difficult to establish in a sexual harassment claim. Generally speaking, 
“malicious” conduct is “wrongful and without just cause or excessive even in the absence of 
personal hatred, spite or ill-will.”[8] Unlike conduct that is “willful,” conduct that is malicious 
“does not require … a specific intent to do harm.”[9] Courts that have addressed the issue 
generally agree that “[a]s a matter of law, violations of Title VII will meet the actual malice 
standard … for purposes of a § 523(a)(6) determination.”[10] 
 
The “willful” requirement may prove more difficult for some claimants. In Kawaauhau v. 
Geiger, the U.S. Supreme Court clarified in a 1998 decision that Section 523(a)(6) does not 
encompass debts arising from recklessly or negligently inflicted injuries.[11] That is, 
Section 523(a)(6) covers only debts arising from “acts done with the actual intent to cause 
injury.”[12] The court further explained that “[t]he word ‘willful’ in (a)(6) modifies the word 
‘injury,’ indicating that nondischargeability takes a deliberate or intentional injury, not merely 
a deliberate or intentional act that leads to injury.”[13] Thus, while sexual harassment under 
Title VII “presupposes intentional conduct,”[14] a finding of a Title VII violation does not also 
constitute a finding that the harasser also intended to injure his or her victim. For this 
reason, subject to the facts of a particular case, claims for intentional torts such as assault, 
battery, false imprisonment and rape, in addition to traditional sexual harassment claims, 
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place sexual harassment plaintiffs on more solid footing to demonstrate willfulness.  
 
Whether a particular claim of sexual harassment satisfies the Geiger standard for willfulness 
remains a fact-specific question. In the context of some of the employee-accusers of 
Weinstein at TWC, the question comes into sharper focus: For example, did Weinstein 
“intend to injure” his female employees whom he forced to facilitate, but not participate in, 
his sexual activity? The increased standard required for the claim to survive Weinstein’s 
bankruptcy could render such claims no longer actionable. 
 
While Weinstein is a very wealthy man, even his pockets may not be deep enough to 
compensate the scores of accusers who have come forward. That is why many will seek 
relief from TWC. If the bankruptcy court treats those liabilities as general unsecured claims, 
it is likely that many accusers will not be compensated at all. In that case, it will be difficult to 
argue that justice has been served. 
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