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Animus toward foreign-born people has long generated divisions in 
American politics and society. However, foreign-born workers who are 
discriminated against in the American workplace have legal protections 
available to them: Employers covered by Title VII of the Civil Rights Act 
of 1964 cannot discriminate based on national origin.1

Title VII expressly prohibits workplace discrimination based on 
an employee’s national origin by private sector and state and local 
governmental employers with 15 or more employees, as well as by the 
federal government, employment agencies, and labor organizations.2

The U.S. Equal Employment Opportunity Commission (EEOC) defines 
national origin discrimination broadly as “discrimination because an 
individual (or his or her ancestors) is from a certain place or has the 
physical, cultural, or linguistic characteristics of a particular national 
origin group.”3 

While place of origin is often associated with a specific country, 
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When alleging national origin 

discrimination in the workplace, 
consider whether your client has 
experienced other types of bias 

based on race, religion, or 
gender—if so, use this to 

strengthen your case. 

i
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it need not be—it can be based on a 
geographic region that has never been 
a country but is closely associated with 
a particular national origin group. For 
example, an Illinois federal district 
court found tha t discrimination based 
on an employee’s status as a Roma—the 
name used by the group of people who 
have in the past been referred to as 
“Gypsies”—constituted national origin 
discrimination under Title VII.4

Note that the place of origin forming 
the basis of the discrimination does 
not need to be a foreign country—it 
also can be the United States. Courts 
have recognized Native American 
tribal membership as falling within the 
definition of national origin.5 

Title VII protection also extends 
to an employee’s perceived national 
origin. In one case, the Fifth Circuit 
found that a plaintiff who was born in 
India had submitted sufficient evidence 
for his hostile work environment claim 
by alleging that he was called “Arab.”6

In addition, the protection applies 
when the discriminatory behavior is 

based on the employee’s association 
with someone of a particular national 
origin, such as when an employer 
makes disparaging remarks about the 
employee’s  foreign-born spouse.7

As with other protected categories 
under Title VII, national origin discrim-
ination includes tangible employment 
actions such as failure to hire, failure 
to promote, and termination, as well as 
harassment.8

Many ethnic, racial, and religious 
groups overlap, and people from these 
groups often face discrimination 
because of some or all of those protected 
categories. Disentangling them usually 
is an academic exercise at best. For 
example, people of Arab origin also may 
face discrimination for their Islamic 
religious affiliation. Likewise, Haitian 
nationals may face discrimination based 
on their national origin and their race.

Remember that national origin 
discrimination claims are often 
intertwined with discrimination based 
on race, religion, and sex. Understanding 
when and how to bring overlapping 
claims can lead to a stronger and more 
successful case.

National Origin and Race
In cases with race and national origin 
discrimination, a plaintiff may be able 
to assert a claim under 42 U.S.C. §1981, 
not just Title VII. Section 1981 prohibits 
race discrimination in the making 
and enforcement of contracts, which 
includes the employment  relationship.9

Section 1981 claims have certain features 
that are not available under Title VII, 
including
 uncapped damages10

 a longer statute of limitations11

 the ability to go straight to court 
without first filing an EEOC claim12

 applicability to all private 
employers regardless of size.13

Asserting national origin and race 
discrimination also allows plaintiffs to 
use both types of discriminatory animus 
to prove their case.14 For example, 
 plaintiffs can present evidence of 
racially offensive comments, as well as 
pejorative comments about their accent 
or ethnic culture. They also can present 
“me too” evidence that shows a pattern 
of mistreatment of other people in their 
workplace who share their protected 
characteristic, regardless of whether 
that characteristic is based on race, 
national origin, or both.  

Given how intertwined race and 
national origin discrimination can 
be, pleading both claims can provide 
for broader discovery. In these cases, 
you typically will request information 
about any reports or discrimination 
complaints that defendants have 
received. Defendants frequently 
attempt to limit production to only 
reports or complaints about the same 
type of discrimination alleged by the 
plaintiffs. When only national origin 
discrimination has been alleged, 
some courts prohibit plaintiffs from 
obtaining information about other 
categories of complaints, such as race.15

This limits your access to reports or 
complaints from other employees who 
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certain countries are predominantly 
one religion and to allow plaintiffs to 
rely on references to that nationality 
to establish religious discrimination 
and vice versa.22 The Tenth Circuit 
recently held that evidence of animus 
based on a plaintiff ’s Islamic faith was 
intertwined with animus based on a 
national origin of Turkey, given that 
Turkey is a predominantly Muslim 
country.23 However, don’t rely on a 
court’s willingness to infer religion 
from national origin or vice versa, 
particularly since not all countries are 
overwhelmingly monoreligious. It is a 
far better practice to specifically state 
in a complaint the plaintiff ’s national 
origin and religion, the evidence that 
supports each form of discrimination, 
and that the plaintiff is asserting both 
types of discrimination.

Intersectional National Origin 
and Sex Discrimination
National origin and sex discrimination 
also can join together to create an 
intersectional discrimination claim. 
While similar to discrimination based 
on overlapping protected categories, 
intersectional claims are distinct 
because they constitute discrimination 
against a subcategory of protected 
individuals. One of the primary benefits 
of asserting an intersectional national 
origin and sex claim is that a plaintiff can 
overcome evidence that an employer 
did not subject other employees who 
are only of the same national origin as 
the plaintiff (or, alternatively, of the 

National origin and sex discrimination can join 
together to create an intersectional discrimination 

claim. These claims are distinct because they 
constitute discrimination against a subcategory of 

protected individuals.   

characterized discriminatory conduct 
as racist, even though it was also 
xenophobic. 

Not all courts have taken this stance. 
In a discovery dispute in a recent national 
origin case, a Louisiana federal district 
court compelled production of disci-
plinary information in an employee’s file 
regarding actions involving “Muslims” 
because, according to the court, religion, 
race, and national origin discrimination 
are often “intertwined.”16 However, 
pleading all possible forms of discrim-
ination ensures the production of 
relevant past reports regardless of how 
prior complainants characterized the 
misconduct. 

Courts agree that §1981 claims are 
not available when only national origin 
discrimination has been alleged.17 But 
some courts have refused to dismiss 
§1981 claims despite the plaintiffs’ failure 
to explicitly plead race discrimination 
when the complaints contain references 
to discrimination based on national 
origin and the country or ethnic group 
is predominantly one race or ethnicity.18

The Fourth Circuit recently held that 
a plaintiff adequately pleaded race 
discrimination, despite not expressly 
referencing race or color, by including 
allegations of stereotypes of Africans, 
including their use of “voodoo.”19

Other courts, however, dismiss §1981 
claims when they articulate the basis as 
national origin only.20 Given the impor-
tant advantages of §1981 claims, when 
applicable, plaintiffs should identify 
that the discrimination is based on race 

and national origin—and specifically 
identify each protected category.

National Origin and Religion 
In cases that involve both national origin 
and religious discrimination, but not 
race discrimination, plaintiffs cannot 
assert a §1981 claim, so they do not 
have access to the additional benefits 
of that claim. Pleading both national 
origin and religious discrimination, 
however, continues to be advantageous, 
even though only Title VII provides 
protection. In particular, it ensures 
access to broader discovery into 
discriminatory conduct or complaints 
of conduct that could be characterized 
as either national origin or religious 
discrimination. 

Additionally, Title VII requires 
an employer to accommodate an 
employee’s religious practice unless it 
is an undue burden on the employer.21

Depending on the facts, a plaintiff 
may have a failure-to-accommodate 
claim, as well as a national origin 
discrimination claim. For example, let’s 
say a supervisor of a Muslim employee 
who had emigrated from the Middle 
East insulted the employee daily about 
her accent and called her “terrorist.” 
The supervisor then fired her when she 
refused to remove her hijab, a religious 
head covering.

As with national origin and race, it 
is critical to specifically plead facts and 
claims alleging both national origin 
and religious discrimination. Courts 
have been willing to acknowledge that 
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same sex) to discriminatory treatment. 
For example, the Ninth Circuit has held 
that “[Asian women] may be targeted for 
discrimination ‘even in the absence of 
discrimination against [Asian] men or 
white women.’” 24

Or in the hostile work environment 
context, if a Latina woman is subjected 
to unwelcome sexual comments and 
pejorative statements about her national 
origin group, she can assert both national 
origin and sex harassment claims. 
By asserting intersectional claims, 
she can combine all the evidence of 
discrimination—based on sex or national 
origin—to meet Title VII’s exacting 
“severe or pervasive” standard, which 
requires that a plaintiff show that the 
misconduct was sufficiently severe 
or pervasive to alter the conditions 
of employment and create an abusive 
work environment.25 The other benefit 
to an intersectional claim—similar to 
overlapping race, religion, and national 
origin claims—is broader discovery.

In intersectional sex and national 
origin cases, it is even more critical 
that plaintiffs assert both types of 
discrimination in their EEOC charges 
to exhaust their administrative remedies 
as required under Title VII. In many 
national origin and race or religion 
cases, courts have held that the plaintiffs 
exhausted their administrative remedies 
even when they expressly cited only 
national origin discrimination or race or 
religion as the basis for discrimination.26

In contrast, at least some courts 
have not extended that leniency to 
intersectional claims of sex and national 
origin discrimination. These courts 

have found that sex and national origin 
are insufficiently intertwined for the 
investigation of one claim to lead to the 
investigation of the other.27

Because national origin discrimination 
is so often closely tied with other types of 
discrimination, it is essential to carefully 
review the facts of the case to determine 
whether there are intertwining elements 
of race, religion, and sex discrimination. 
If there are, use this to strengthen your 
client’s discrimination case and broaden 
discovery. 

To avoid common pitfalls, you should 
expressly identify each protected basis 
in the EEOC charge and carefully 
develop the facts supporting each claim 
to ensure administrative exhaustion of 
all Title VII claims. In cases involving 
race discrimination, remember to 
plead a §1981 claim, as well as Title 
VII claims, given the benefits available 
under that statute. Finally, courts and 
juries recognize that national origin, 
race, religion, and sex discrimination 
are often inextricably entangled, so don’t 
shy away from this connection when 
presenting your evidence.

Alexis Ronickher is a 
partner with Katz, 
Marshall & Banks in 
Washington, D.C. She can 
be reached at ronickher@
kmblegal.com. 
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